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UPON DUE CONSIDERATION, IT IS HERE-
BY ORDERED, ADJUDGED, ANI} DECREED,
following a hearing on the record on February 14,
2011, tkat an injunction pendente lite shall enter to
prevent the dissemination by an party, their offi-
cers, servants, employees and attorneys, and all
who ane in active concert or participation with
them, of materials placed under seal by orders of
this Court or of the United States District Court for
the Eastern District of New York (f. Leo Glasser,
Judge).

Richard Roe ("Roe") is an attorney at law whose
identity is known to all participants in this litiga-
tion and who has been given the name "Richard
Roe" as a legal placeholder because the disclosure
of his true identity in this litigation context ffiay,
for the time being, lead to the improper disclosure
of the materials at issue here.

Roe appeals from orders of the District Court
permanently enjoining distribution of a Presen-
tence Investigation Report ('PSR") prepared for
sentencing purposes in a criminal proceeding
before Judge Glasser and temporarily enjoining
Roe and his clients from further disseminating
other sealed documents filed in Doe's criminal pro-
ceedings before the District Court (Docket No. 10-
2905-cr).

We also have before us a separately docketed but
consoljdated petition for a writ of mandamus
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uPoN DUE CONSIDERATION, rT IS HERB-
!Y ORDERED, ADJUDGED, ANb DECREED,
following a hearing on the record on February 14,
2011, that an injunction pendente lite shall enter to
prevent the dissemination by an party, their offi-
ce,rs, servantso employees and attorneys, and all
who are in active concert or participation with
them, of materials placed under seal Ly orders of
this Court or of the United States Distriit Court for
the Eastern District of New york 1r. Leo Glasser,
Judge).

. _ 
Richard Roe ("Roe") is an attomey at law whose

identity is known to all participants in this litiga-
tion and who has been given the name ,'Ricfiard
Roe" as a legal placeholder because the disclosure
9f hp true identity in this litigation context ffioy,
fog Jhe time being, Iead to the improper disclosuri
of the rnaterials at issue here.

Roe appeals from orders of the District Court
permanently enjoining distribution of a presen_
tence Investigation Report ("pSR,) prepared for
sentencing purposes in a criminal proceeding
before {udge Glasser and ternporarily enjoinin[
Roe and his clients from fumher disseminatin!
other sealed documents filed in Doe's criminal prol
ceedings before the District Court (Docket No. iO_
2905-cr).

We also have before us a separately docketed but
consoljdated petition for a writ bf mandamus
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directing the District Court to make public the
docket of the criminal case in question (Docket No.
l1-479-cr).In turn, the UnitedStates (the "govern-
ment") seeks a temporary injunction, pending the
disposition of this appeal, to restrain Roe and his
counsel and clients, and all persons acting in con-
cert with them, from the threatened dissemination
of the sealed materials at issue here by (1) filing
and pursuing civil actions in other federal or state
courts in which the sealed materials are annexed to
pleadings or otherwise referred to or made public,
and (2) by conveying copies of these materials or
the eontents thereof to third-parties, including the
media.

We assume the parties'familiarity with the remain-
ing facts and procedural history of the case.

(i)

We turn first to Roe's petition for a writ of man-
damus. The All Writs Act empowers us to "issue all
writs necessary or appropriate in aid of [our]
respective jurisdiction[] and agreeable to the usages
and principles oflaw." 28 U.S.C. g 1651(a). One such
writ is the writ of mandamus, an "extraordinary
remedy" that has been used "both at common law
and in the federal courts . . . to confine the court
against which mandamus is sought to a lawful
exercise of its prescribed jurisdiction." Cheney v.
U.S. Dist. Crt. for Dist. of Columbia, 542 U.S. 367,
380 (2004) (brackets and internal quotation rnarks
omitted). We issue a writ of mandamus only in
"exceptional circumstzmces amounting to a judicial
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'usurpation of power' or a 'clear abuse of discre-
tion."' Id. (citations and some internal quotation
marks omitted); see also Sims v. Blot, 534 F.3d 117,
132 (2d Cir. 2008) ("A district court has abused its
discretion if it [has] based its ruling on an erro-
neous view of the law or on a clearly erroneous
assessment of the evidence or [has] rendered a deci-
sion that cannot be located within the range of per-
missible decisions." (braclkets, citations, and internal
quotation marks omitted)).

Roe falls well short of his heavy burden to secure
a writ of mandamus directed to the District Court
Here, the District Court reviewed the sealed docu-
ments and the voluminous submissions by the par-
ties, conducted four days of hearings inquiring into
how Roe had obtained the documents and how he
intended to use them, and explained in detail and
on the record its well-reasoned decision to issue a
permanent injunction against further distribution
of the PSR and a temporary injunction against fur-
ther distribution of the other sealed documents.
Under the circumstances, we see no basis upon which
to conclude that the District Court in any way
usurped its power or clearly abused its discretion.
See Cheney, 542 U.S. at 380. Accordingly, the peti-
tion for a writ of mandamus (Docket No. l1-479-cr)
is DENIED.

Our decision to deny the petition for a writ of
rnandamus may be further elaborated in due course
in a published opinion.

The docket in this proceedings(Docket No. 11-
479-cr) and all documents referenced therein shall
remain SEALED until further order of this Court.



48a

(ii)

Pending a full review of the merits of Roe's
appeal by a panel of this Court, the govemment, by
a sealed motion of January 26, 2010 and accompa-
nying affidavit, requests a temporary stay of ttre
unsealing of Docket No. 10-2905-cr and of the
materials placed under seal by Judge Glasser perud-
ing the appeal of this rnatter. In light of the seri-
ous, indeed grave, concerns expressed by the
United States regarding the possible consequenoes
of unsealing these documents, and the absence of
any sufficiently persuasive countervailing consid-
erations expressed by Roe, the government's
motion is hereby GRANTED.

Accordingly, pursuant to this order and to our
orders of January 28, 2011 (granting govemment's
motion for an emergency stay of unsealing the dock-
et in No. 10-2905); February 9, 20ll (granting gov-
ernment's motion for an emergency stay of unsealing
the docket in No. 11-479 and ordering Roe not to
publicly file any additional documents or cases that
referred to matters subject to sealing orders in Nos.
10-2905-cr and l1-479-cr);February 10, 2011 (re-
emphasizing, inter alia, that Roe was not to reveal
or distribute sealed documents, nor oontents there-
of, to any third-parties, including members of the
public or the media); and February n, 2Al1 (re-
emphasizing, inter alia, that all previous orders of
this Court and of the United Stares District Court
for the Eastern District of New York with respect
to the documents at issue remained in full force
and effect until further order of this Court), we
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hereby ORDER that ALL PARTIES, THEIR OFFI-
CERS, AGENTS, SERVANTS, EMPLOYEES; AND
ATTORNEYS, AND ALL OTHER PERSONS WHO
ARE IN ACTIVE CONCERT OR PARTTCIPATION
WITH TfmM, see Fed. R. Civ. P. 65(dX2), are
TEMPORARILY-and WITHOUT PREJUDICE to
any claims or arguments that may be asserted by
the parties on the merits of these appeals or on the
orders in effect during the consideration of the
appeals-ENJOINED from publicly distributing or
revealing in any way, to any person, or in any court,
proceeding or forum, except /o those persons direc$
ly involved in the parties'own legal representation,
any documents or contents thereof subject to seal-
ing orders in Docket No. l0-2905-cr or in any relat-
ed proceedings before the District Courts for the
Eastern District of New York and Southern Dis-
trict of New York.

For the purpose of enforcing this Court's orders
and those of the District Court for the Eastern Dis-
trict of New York during the panel's consideration
and adjudication of the pending appeal, we
REMAND the cause (Docket No. 10-2905-cr) to the
District Court for the Eastern District of New York
with instructions to the Chief Judge of that Court
to assign a United States District Judge from that
Court with the limited mandate of implementing and
overseeing compliance with our orders and the orders
previously entered by Judge Glasser. Of course,
Judge Glasser, an experienced and able jurist who
has shown admirable patience and forbearance in
the face of extraordinary provocations, shall retain
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jurisdiction over the underlying (and long-lived)
criminal proceeding involving John Doe.

Furthermore, in all other respects and pursuant
to United States v. Jacobson, 15 F.3d 19 (2d Cir.
1994), this panel shall retain jurisdiction over
(l) the pending appeal, both for the disposition of
the appeal on the merits as well as with respect to
any further motions practice; (2) any other appeals
from the District Court's order granting the perma-
nent and temporary injunctions at issue; and
(3) any appeals arising from any further proceed-
ings in the District Court, including any further
petitions for extraordinary writs, including the
writ of mandamus.

(iii)

Without in any way limiting the effect of this
summary order and the Court's previous orders, we
further ORDER:

(l) This appeal (Docket No, 10-2905-cr) will be
EXPEDITED.

(2) The briefing schedule will be as follows:

t. Hoe's opening brief shall be filed no
later than Monday, February 28,2011.
b. The government's opening brief shall
be filed no later than Monday, March 14,
2011.

c. Roe's reply brief shall be filed no later
than Monday, March 21, 2011.
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d. The government's sur-reply brief sha]
be filed no later than Thursday,March 2+
2011.

CONCLUSION

To summarize:

(1) the petition for a writ of mandamus in Dock
et No. ll-479 is DENIED, and the docket of thai
case shall remain SEALED pending further ordel
of our Court;

(2) the government's motion for a temporary stay
of unsealing of the docket in No. 10-2905-cr pend-
ing full review of the merits of Roe's appeal is
GRANTED;

(3) the parties and all who are in active concert
or participation with them are TEMPORARILY
ENJOINED, pursuant to the terms of the order
stated above;

(4) we REMAND the cause to the United States
District Court for the Eastern District of New York
for a limited purpose and under the terms noted
above.

The limited mandate described above shall issue
forthwith.

FOR THE COURT,
Catherine O'Hagan Wolfe, Clerk of Court

j

d"
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10-2905-cr
Roe v. United States

LINITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

Rulings by summary order do not have pre-
cedential effect. Citation to surinrnary orders
filed on or after January l, 2007, is permitted
and is governed by Federal Rule of Appellate
Procedure 32.1 and this court's Local Rule
32.l.l.When citing a summary order in a doc-
ument filed with this court, a party must cite
either the Federal Appendix or an electronic
database (with the notation "summar5r order").
A party citing a summary order must serve a
copy of it on any party not represented by
counsel.

At a stated term of the United States Court
of Appeals for the Second Circuit, held at the
Daniel Patrick Moynihan United States Cour-
thouse, 500 Pearl Street, in the City of New
York, on th,e 29th day of June, two thousand
eleven.

PRESENT:
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JOSE A. CABR.ANES,
ROSEMARY S. POOLER,
DENNY CHIN,

Circuit Judges.

Nos. 09-2905-cr, l1-479-cr, 1 1-1408-cr,
1 1-141 1-cr, 1 1-1666-cr, 1 l-1906-cr,
l1-2425-cr

RICHARD ROE, an attorney,
Appellant,

JANE DOE AND JOHN DOE II, clients of Richard Roe,

Pro Se Appellants,
v.

LTNITED STATES OF AMERICA,
Appellee,

JoHN DoE,

Defendant-Appellee.

FOR APPELLANT
RICHARD ROE:

Richard E. Lerner, Wilson Elser
Moskowitz Edelman & Dicker LLP
(David A. Schulz and Jacob P. Gold-
stein, Levine Sullivan Koch & Schulz
LLP; Paul G. Cassell, S.J. Quinney
College of Law at the University of
Utah, on the briefl, New York, NY
and Salt Lake City, UT.
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OF AMERICA:
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Todd Kaminsky, Assistant United
States Attorney (Peter A. Norling
and ElizabethJ. Kramer, Assis-
tant United States Attorneys;
Loretta E. Lynch, United States
Attorney, on the briel), United
States Attorney's Office for the
Eastem District of New York,
Brooklyn, NY.

FORDEFENDANT- Nader Mobargha, Beys, Stein &
APPELLEE JOHN DOE:Mobargha LLP, New York, NY.*

Appeal from a May 18, 2010 temporary restrain-
ing order, a June 21, 2010 permanent injunction, a
July 20, 2010 temporary restraining order, and a
March 23, 2Ot I scheduling order issued by the
United States District Court for the Eastern Dis-
trict of New York (I. Leo Glasser, Judge); appeal
also from orders of April l,20ll, April 4,zoll,and
May 13, 2011 of the United States District Court
for the Eastern District of New York (Brian M.
Cogan, Judge).

uPoN CONSTDERATTON WHEREOF, IT rS
HEREBY ORDERED, ADJUDGED, AND
DECREED that the judgment of the District Court
permanently enjoining the dissemination of John
Doe's Pre-Sentence Report is AFFIRMED.

-- pursuant to our order of February 14, 2011, John Doe
was not invited to brief this appeal nor has he moved to sub-
mit a brief. However, Doe has filed various letters and oppo-
sition papers in response to Roe's motions throughout the
course ofthe appeal.
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The appeal in Docket No. 10-2905-cr is DIS
MISSED in part, and the appeal in Docket No' l l
1408-cr is DISMISSED in full, insofar as tkre
challenge the District Court's temporary restrain
ing orders of May 18, 2010 and July 20, 2010 anc
insofar as they challenge any related orders thal
may have been entered or re-affirmed on May 28
June 11, June 14, or June 21, 2010.

The appeal in Docket No. 11-141l-cr is DIS-
MISSED because appellant has waived his oppor'
tunity to challenge Judge Brian M. Cogan's orden
of April l, 2Ol1 and April4,20ll.

The appeal in Docket No. 11-1906-cr is DIS-
MISSED for want of jurisdiction.

With respect to Docket No. 1l-2425-cr, the order
of Judge Cogan is AFFIRMED.

The appeal in Docket No. 11-1656-cr by pro se

appellants is DISMISSED in all respects except
insofar as it challenges the District Court's perrna-
nent injunction against the dissemination of Doe's
PSR; with respect to that claimo the judgment of
the District Court is AFFIRMED.

The Clerk of Court is DIRECTED to close Dock-
et Nos. 1 1-1408-cr, ll-147 1-cr, I 1-1906-cr, and 1 1-

2425-cr upon entry of this order. The Clerk of Court
is also DIRECTED to close DocketNo. 11-479-crto
the extent it was not already closed upon entry of
our Februar5i 14, 2011 order. See Order, Roe v.

United States, Docket Nos. 10-2905-cr, ll-479-cr
(2d Cir. Feb. 14, 2011).

The remainder of this cause (Docket Nos. l0-
29}5-cr,11-1666-cr) is REMANDED to the District
Court (I. Leo Glasser, Judge) for proceedings con-
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sistent with this order and with instructions (i) to
rule upon the government's unsealing motion of
March 17, 2011, (ii) to issue a final determination
regarding whether the dissemination of the other
(non-PSR) sealed documents in John Doe's criminal
case, particularly those that refer to Doe's coopera-
tion, should be enjoined, and (iii) in the event that
a final determination regarding the dissemination
of the other sealed documents does not tesult in an
injunction against the dissemination of documents
referring to Doe's cooperation, to enter an order
temporarily staying the unsealing of any docu-
ments referring to Doe's cooperation pending an
appeal by the government to our Court. In the
event that the govemment elects not to appeal the
unsealing of any documents that may be unsealed
by the District Court, the government is ORDERED
to notify the District Court and our Court of its
decision not to pursue the appeal within the other-
wise applicable time for taking the appeal.

It is further ORDERED that, pursuant to Unit-
ed States v. Jacobson, 15 F.3d 19 (2d Cir. 1994),
this panel shall retain jurisdictionover any further
appeals from proceedings in the District Court,
including any further petitions for extraordinary
writs.

It is hereby ORDERED that Judge Cogan shall
retain jmisdictionfor the limited pulpose of enforc-
ing our February 14, 20ll mandate-that is, to
ensure the parties' compliance with the orders of
this Court and any that have been, or may here-
after be, entered by Judge Glasser. Our panel
retains jurisdiction pursuant to United States v.
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Jacobson, 15 F.3d 19 (2d Cir. 1994), over a;ny

appeals from any orders or judgments entered by
Judge Cogan.

Finally, it is ORDERED that appellant Richard
Roe is hereby warned that the Court's patience has
been exhausted by his filing of six separate notices
of appeal regarding the same principal legal dis-
pute-including the filing of an appeal from a

March 23, 2Al1 scheduling order that obviously
was not a final order nor subject to any of the
exceptions to the "final judgment rule," see Pan\
(iv), post-and that any further attempts to re-liti-
gate the issues decided by this order, or other fufure
filings of a frivolous nature, may result in sanc-
tions, including the imposition of leave-to-file
restrictions, requirements of notice to other federal
courts, and monetary penalties.

The Clerk of Court is DIRECTED to transmit a
copy of this order to Judge Cogan.

INTRODUCTION

Appellant Richard Roe ("Roe"), an attorney, and
two of his clients, pra se, appeal from a May 18,
2010 temporary restraining order, a June 21, 2010
permanent injunction, a Jrrrly 20, 2010 temporary
restraining order, and a March 23,2011 scheduling
order entered by Judge Glasser. Because the prose
appellants incorporate Roe's arguments as their
own and make no other independent legal claims,
our legal conclusions apply to all appellants,
though our order refers principally to Roe.
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BACKGROUND

A. The SDNY Complaint and Judge Glasser's
Initial Rulings

On May 10, 2010, Richard Roe publicly filed a
civil RICO complaint against John Doe ("Doe") and
other defendants in the United States District
Court for the Southern District of New York
(Naomi Reice Buchwald, Judge). Attached to the
complaint were. exhibits that included sealed mate-
rials from Doe's criminal case in the Eastern Dis-
trict of New York. The complaint itself explicitly
referenced the confidential information in the
exhibits, including the fact that Doe had cooperat-
ed with the government.

On May 18, 2010, upon an application by Doe,
Judge Glasser issued an order to show cause why a
preliminary injunction should not be entered
against Roe's dissemination of the sealed materials
from Doe's criminal case. He also temporarily
restrained Roe and his clients from "disseminating
the Sealed and Confidential Materials or [the] infor-
mation therein." The materials in Roe's possession
included a 2004 Pre-Sentence Report ("PSR"), two
proffer agreements, Doe's cooperation agreement a
criminal complaint, and a criminal information.
The TRO was later extended multiple times with-
out objection (and, on some occasions, at Roe's
request) until a hearing could be held on June 21,
2010.

At the June 21, 2010 hearing, Judge Glasser
heard testimony from Roe before issuing a perrna-
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nent injunction against dissemination of the 2004
PSR, pursuant to United States v. Charmer Indus-
tries, Inc., 7Il F.Zd 1164 (2d Cir. 1983). He also
directed Roe to retum the PSR to the United States
Attorney's Office (Roe eventually returned the PSR
directly to the court). With respect to the other
sealed documents, Judge Glasser extended his tem-
porary restraining order until July 20, 2010, with
Roe's consent, and requested that the parties brief
whether the court had the authority to permanent-
ly enjoin the dissemination of those documents.

On July 9, 2010, Roe filed a notice of appeal con-
cerningJudge Glasser's May 18, 2010 and June 21,
2010 orders

On July 20, 2010, Judge Glasser held another
hearing at which he recited his factual findings,
including: (1) that Roe knew the documents at
issue were sealed prior to his public filing of those
documents; (2) that one of Roe's clients had "wrong-
fully taken" and had "no legal right to those docu-
ments"; and (3) that dissemination of the documents
would cause "irreparable harm, which is imminent
to Mr. John Doe -.. [and] would put Mr. John Doe's
safety at risk." Over Roels objection, Judge Glasser
reaffirmed his ruling of June 21, 2010 regarding
the permanent injunction against dissemination of
the PSR and extended his TRO with respect to the
other sealed documents for another 10 days. He
further ordered that the permanent injunction and
TRO should cover all copies of the documents at
issue, and that all originals and copies of such doc-
urnents were to be returned or destroyed until Roe
met his "burden with respect to whether or not
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there is some need to rnaintain those documents or
to keep them." The TRO was subsequently extend-
ed to August 13, 2010, by request of the parties,
while they negotiated a possible settlement.

On August 10, 2010, Roe filed a notice of appeal
concerning the July 20, 2010 order that re-affirmed
the permanent injunction and extended the TRO.I
Judge Glasser has not since issued a final ruling
regarding the disclosure of the non-PSR sealed doc-
uments.
B. Our February 14, 2011 Order and Judge

Cogan's Assignment to Enforce Our Man-
date

On February 14, 2011, we heard oral argument
on the government's motion for a temporary stay of
the unsealing of the appeal. In an order issued that
day orally and later in written form, we granted
the government's request to keep the appeal under
seal and temporarily enjoined Roe and his associ-
ates from distributing or revealing in any way any
documents or contents thereof subject to sealing
orders in Doe's criminal case or on appeal. 

^See
Order, Roe v. United States, Docket Nos. 10-2905-cr,
ll-479-cr {2d Cir. Feb. 14, 2011). We also remand-
ed the cause to the District Court for the Eastern

--f-T;l -February 7, 2011, Roe also filed a petition for a writ
of mandamus requesting that we order the District Court to
withdraw its various injunctive and texnporary restraining
orders and publicly docket Doe's criminal case. We denied
this petition in our order of February 14, 2011. See Order, Roe
v. United States, Docket Nos. 10-2905-cr, l1-4 79-cr (2d Cir.
Feb. 14, 2011).
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District of New York for the limited purpose of
allowing the Chief Judge to assign a District Judge
to "implement[] and oversee[ ] compliance with our
orders and the orders previously entered by Judge
Glasser." Id. Pursuant to our order, then-Chief
Judge Dearie referred the case to Judge Brian M.
Cogan for enforcement of this limited mandate.

On March 1,2011, Roe submitted a letter request-
ing "clarification" from Judge Cogan that, notwith-
standing our order of February 74, 2011, he was
permitted to disseminate certain information with-
in the sealed documents because that information
was allegedly public knowledge. On April l, 2071,
Judge Cogan held a hearing regarding Roe's request.'
At that hearing Judge Cogan learned that Roe had
not yet destroyed or returned certain electronic and
paper copies of the original PSR and other sealed
documents, in violation of Judge Glasser's July 20,
2010 order. Accordingly,by oral order on April 1,
2011, and by a subsequentwritten order of April 4,
2011, Judge Cogan ordered Roe to destroy or return
any remaining electronic or paper copies of the PSR
and other sealed documents, without prejudice to
his ability to seek the documents if any of the var-
ious sealing orders were vacated by our Court. See

Order, United States v. Doe (E.D.N.Y. Apr. 4, 2011).
On April 8, 2011, Roe filed a notice of appeal with

respect to Judge Cogan'sorders ofAprilhnd April
4,20ll.

On May 13, 2011, Judge Cogan issued a written
order denying Roe's March l, 2011 request to
release certain information contained within the
sealed dncuments. After opining that information
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"available to the public" was not covered by our
injunction, Judge Cogan nevertheless ordered that
Roe could not "extrapolate from sealed documents

[which] could easily be combined with and
thereby tainted by Roe's knowledge of non-public
sealed information." Order, United States v. Doe
(E.D.N.Y. May 13, 2011). Upon a review of the spe-
cific statements and information that Roe intended
to release, Judge Cogan further concludedthat "[i]t
seems obvious that Roe is seeking to fatally under-
mine the purpose of the injunctions by publicizing
information that would render them ineffective""
rd.

On June 15, 2011, Roe filed a notice of appeal
with respect to Judge Cogan's order of May 13,
2011.

C. Recent Events before Judge Glasser

On March 17, 2071, after leaming that Doe's
criminal conviction had been disclosed in a press
release by the U.S. Attorney's Office for the East-
ern District of New York, the government moved
before Judge Glasser for a limited unsealing of the
docket and certain documents in Doe's underlying
criminal case. The government explicitly sought to
unseal only those docket entries and documents
that did not' refer to Doe's cooperation with the gov-

ernment.
On March 23, 2011, Judge Glasser issued a

scheduling order in which he stated that he was
"uncertain of [his] continuing jurisdiction to
address the controversy presented by [Roe's Febru-
ary 4,2011 'demand'that the case be docketedand
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the government's March 17, 2011 motion for a lim-
ited unsealing of the casel." Scheduling Order,
United States v. Doe (E.D.N.Y. March 23,' 2A't.l).
Accordingly, he requested that "the govemment,
Richard Roe and John Doe [] brief the issue of the
Court's jurisdiction and submit their briefs simul-
taneously on April 8th, 2011." Id.

In addition to setting the briefing schedule, the
order reflected Judge Glasser's factual finding that
Roe had "'knowingly and intentionally flouted a
Court order"' by "unilaterally deciding" to disclose
information in Doe's sealbd criminal case. Id.

On May 11,2011, Roe filed a notice of appeal con-
cerning Judge Glasser's March 23, 2071 order.

On April It9, 2011, upon requests from both Roe
and the govefflment, we issued an order confirming
that Judge Glasser retained jurisdiction "to decide
the government's motion to unseal, as well as to
decide any other pending or future motions to
unseal that would not result in the public disclo-
sure of docket entries or underlying documents
that reference John Doe's cooperation with the gov'
ernment." Order, Roe v. United States, Docket Nos.
10-2905-cr, lI-479-u (2d Cir. Apr. 19, 2011)
(emphasis in original).

Judge Classer has not yet acted on the govern-
ment's March 17, 2011 rnotion to unseal.

We assume the parties'familiarity with the remain-
ing facts and procedural history of the case.
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DISCUSSION

(i)

On appeal, Roe argues that the District Court
violated his First Amendment rights in permanent-
ly enjoining the dissemination of Doe's PSR and
requiring hirn to return it to the govemment. We
review a district court's grant of a permanent
injunction for abuse of discretion. Roach u. Morse,
440 F.3d 53, 56 (2d Cir. 2A0$; see also Sims u.
Blot, 534 F.3d ll7, 132 (2d Cir. 2008) (explaining
"abuse of discretion").

Under United States u. Charmer Industries, Inc.,
7ll F.zd 1164 (2d Cir. 1983), third parties must
satisfy a tr,eightened standard in order to obtain
access to a PSR, which is a sealed "court document
designed and treated principally as an aid to the
court in sentencing." Id. at 1176. Specifically, a
third party seeking access to a PSR bears the bur-
den of making a "compelling dernonstration that
disclosure of the report is required to meet the ends
of justice" Charmer fndus., Inc., 7ll F.zd at 1175.

Here, Judge Glasser, who had presided over Doe's
criminal case and was therefore familiar with the
extent of Doe's cooperation and his assistance in
obtaining the convictions of myriad violent crimi-
nals, explicitly entered a finding that releasing proof
of Doe's cooperation would cause him irreparable
harm and would put his safety at risk

Judge Glasser also found that Roe had improper-
ly refused to submit an application to the Court to
unseal the report, despite his knowledge that the
report was sealed and came from a sealed criminal
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case. See id. at 1170 ("(Tlhe presentence report is a
court document and is to be used by nonjudicial
federal agencies and others only with the permis-
sion of the court" (ernphasis supplied)); see alsa In
re Zyprexa Injunction, 474 F. Supp. 2d 385i 417
(E.D.N.Y. 20A7) (enfbrcing a preliminary injunc-
tion requiring the return of sealed documents pur-
suant to the court's "inherent authority to enforce
[its] orders"), alFd, 617 F.3d 186 (2d Cir. 2010).
Judge Glasser found, instead, that Roe had deter-
mined unilaterally that he was entitled to publicly
disclose the report.

Judge Glasser balanced his findings of physical
danger to Doe and the intentional defiance of a
sealing order by Roe-findings that we hold were
not clearly erroneous-against Roe's asserted need
to use the PSR in the SDNY civil case to establish
that Doe had defrauded investors and others by not
revealing his conviction. Because proof of Doe's
conviction (as opposed to his cooperation) remains
available from other public documents-including
a press release by the United States Attomey's
Office for the Eastern District of New York-and
because the PSR is an incomplete and ultimately
inadmissible document to which neither Doe nor
the government will ever have the opportunity to
object, see Charmer Indus., Inc., 7ll F.2d at ll70-
71, the PSR is of dubious utility in the civil case
except as a tool to intimidate and harass Doe by
subjecting him to danger. Accordingly and in sum,
disclosure of the report is not "required to meet the
ends of justice," id. an 1175-indeed, quite the oppo-
site. The District Court did not €ff, much less
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abuse its discretion, in imposing a permanent
injunction against dissemination of the PSR. .See,
€.9., United States v. Charmer Indus., Inc., 7ll
F.2d. at 1177 (statingthat a "central elementin the
showing required of a third person seeking disclo-
sure is the degree to which the information in the
[PSR] cannot be obtained from other sources").

(iD

Doe argues that the District Court violated his
First Amendment rights by temporarily restrain-
ing his continued possession and dissemination of
the other sealed docurnents from Doe's criminal
case.

A TRO, which is appropriate when "speed is
needed - - - to prevent irreparable harrn," Garcio v.
Yonkers Sch. Dist., 561 F.3d 97, 106 (2d Cir. 2009)
(internal quotation marks omitted), is not a final
judgment and is not ordinarily appealable. See
Gen. Motors Corp. v. Gibson Chem. & Oil Corp.,
786 F.2d 105, 108 (2d Cir. 1986). To the extent we
il&y, in our discretion, exercise pendent jurisdic-
tion over the order pursuant to Swint v. Chambers
Cnty. Comm'n, 514 U.S. 35, 45 (1995), we decline to
do so here. Accordingly, Roe's appeal is dismissed
insofar as it challenges the District Court's tempo-
rary restraining orders of May 18, 2010 and July
20, 20to.

(iii)

On April 8, 2Al l, Roe filed a notice of appeal with
respect to Jurdge Cogan's orders of Aprill and April
4, 2Ol1. Roe did not raise any arguments with
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respect to that appealin his reply brief of April 18,
2011, nor has he filed a motion for leave to submit
supplemental briefing.2 Accordingly, we hold that
Roe has waived his right to challenge Judge Cogan's
orders of April 1 and April 4, 2011. See; e.g., In re
Wireless Data, Inc., 547 F.3d 484, 492 (2d Cir.
2008) (deeming arguments not raised on appeal
waived).

His appeal from those orders is hereby dis-
missed.

(iv)

Roe appeals from Judge Glasser's scheduling
order of March 23, 2011, insofar as it reflectsJudge
Glasser's factual finding that Roe "knowingly and
intentionally flouted" a court order. Scheduling
Order, United States v. Doe (E.D.N.Y. Mar. 23,
201r).

We do not have jurisdiction over Roe's claim
because the Mar'.ch 23, 2Al1 order was not a final
order pursuant to 28 U.S.C. $ 1291, nor are any of
the exceptions to the "final judgment rule" applica-
ble in the circumstances presented. See generally

-- Alth.ugh arguments raised for the first time in a reply
brief are generally deemed waived, see Connecticut Bar Ass'n
v. united states,620 F.3d 81, 9l n.13 (2d cir. 2010), Roe's
opening brief was filed on March 28, 2011, and therefore
could not have raised any arguments with respect to Judge
Cogan's orders of April 1 and April 4, 2011. Acoordingly, we
do not base our finding of waiver on Rog's failure to discuss
Judge Cogan's orders in his opening brief; rather, our holding
is based on his failure to discuss them in his reply brief or in
a motion for leave to submit supplemental briefing.
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Relss v. Societe Centrale Du Groupe Des Assurances
Nationales, 235 F.3d 738, 745 (2d Cir. 2000) (dis-
cussing the "final judgment rule" and its excep-
tions).

Accordingly, Roe's appeal from the March 23,
2011 order is dismissed.

(v)

On June 15, 2011, Roe filed a notice of appeal with
respectto Judge Cogan'sorder ofMay L3,ZOL1. We
review Judge Cogan's interpretation of our Febru-
ary 14, 2011 order and his interpretation of the
sealing orders of Judge Glasser de novo.

After an item-by-item review of the specific infor-
mationthat Roe wished to publicly release-includ-
ing (a) John Doe's real natne, linked with his
criminal docket number, (b) the specific nature of
the predicate acts leading to his criminal convic-
tion, and (c) the sentence imposed by the District
Court-Judge Cogan concludedthat the informa-
tion either was not public at all or was not public to
the extent and with the level of detail that Roe
intended to disclose. Accordingly, he denied Roe's
request for permission to release the information.
Order, United States v. Doe (E.D.N.Y. May 73,
2011). Upon our own independent review, we agree
with Judge Cogan that Roe's proposed disclosures
would have violated our temporary injunction of
February 14, 20ll and the sealing orders of Judge
Glasser. Judge Cogan's order of May 13, 2011 is
affirmed.
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CONCLUSION

To summarize:

(1) The judgment of the District Court perrna-
nently enjoining the dissemination of Johrrr
Doe's Pre-Sentence Report is AFFIRMED.
(2) The appeal in Docket No. 10-2905-cr is DIS-
MISSED in part, and the appeal in Docket No.
l1-1408-cr is DISMISSED in full, insofar as
they challenge the District Court's temporary
restraining ordersof May 18, 2010 and July 20,
2010 and insofar as they challenge any related
orders that may have been entered or re-
affirmed on May 28, June 11, June 14, or June
21,20t0.
(3) The appeal in Doclket No. 11-1411-cr is DIS-
MISSED because Roe has waived his opportu-
nity to challenge Judge Brian M. Cogan's
ordersof April l,20ll and April 4, 2011.

(4) The appeal in Docket No. 11-1906-cr is DIS-
MISSED for want of jurisdiction.

(5) With respect to Docket No. 1l-2425-cr, ttre
order of Judge Cogan is AFFIRMBD.
(6) The appeal in Docket No. l1-1666-cr by pro
se appellants is DISMISSED in all respects
except insofar as it challenges the District
Court's permanent injunction against the dis-
semination of Doe's PSR; with respect to that
claim, the judgment of the District Court is
AFFIRMBD.


