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PRELIMINARY STATEMENT I 

This appeal arises out of miscellaneous proceeding Docket No. 12-mc-150, 

EDNY, which was created by the Hon. I. Leo Glasser to adjudicate motions requesting 

the unsealing1 of the criminal docket, and all documents filed therein, of the matter of 

United States v. Felix Sater, 98-cr-1101, and other, related relief. Appeals have been taken 

from orders of Judge Glasser declining to unseal all or part of some of those documents. 

This memorandum is, first, in support of Appellants’ motion to unseal, if 

redacted, transcripts of proceedings before Judge Glasser in connection with those 

motions. The motion to unseal is necessary because Judge Glasser conducted in camera 

and ex parte proceedings to determine what should – and should not – be unsealed and 

has refused to provide even redacted versions of the transcripts of those proceedings. 

As the initial motions to unseal were made in 2011 and 2012 by appellants 

and by the United States on docket 98-cr-1101, then were transferred to 12-mc-150 in 

2012, which thereafter (as far as Appellants know) contained all subsequent filings in 

respect of those motions, the transcripts of the secret hearings held in respect of those 

motions Appellants move to unseal include not only transcripts of secret hearings held 

in 2012 on 12-mc-150, but also those held in 2011 and 2012 on 98-CR-1101, which 

latter transcripts must be deemed to have been transferred to the miscellaneous docket. 

                                                             
1 Respectfully, for the record, while these proceedings are denoted as in respect of 
“sealing,” by describing a docket or document as “sealed” or “unsealed” appellants do 
not concede such docket or document was duly,  properly, and lawfully sealed. 
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ARGUMENT I 

On October 23, 2009, Felix Sater was sentenced on racketeering charges in 

Courtroom 8B before the Hon. I. Leo Glasser. A §5K1.1 motion was supported by oral 

accounts of the assistance Mr. Sater provided the government. The transcript of those 

proceedings, ECF No.  202 on 98-CR-1101, shows AUSA Kaminsky appearing for the 

government and shows Mr. Sater’s real name, not John Doe, was used throughout. 

On February 14, 2011, in support of sealing related docket 10-2905, Mr. 

Kaminsky told this panel that the government had never officially or publicly 

confirmed either the fact of Mr. Sater’s cooperation or the fact of his conviction 

and insisted that every judicial document everywhere disclosing either fact had to be 

sealed indefinitely because of purported risk to Mr. Sater if either fact became known. 

On March 25, 2013, Mr. Kaminsky submitted to this Court a secret, then 

undocketed Order of Judge Glasser’s issued March 15, 2013, which Kaminsky and the 

Solicitor General had earlier submitted to the United States Supreme Court, in which 

Judge Glasser stated and made law of the case that Sater’s sentencing – and with 

it the explicit discussion of his cooperation – had taken place in open court. 

Unless someone explains how Mr. Sater could be sentenced in open, public 

court in broad daylight under his real name with details of his cooperation openly 

discussed there and at the same time the government can have subsequently maintained 

for years that it had never confirmed his conviction or his cooperation, someone lied. 

And not just any someone. 
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If Sater was sentenced in open court and his cooperation there disclosed, then 

a United States attorney perpetrated fraud before this Court in 2011 when he said there 

had been no official or public confirmation of Sater’s conviction or cooperation though 

barely a year earlier he himself was standing in Courtoom 8B, EDNY, in that sentencing 

in behalf of the government and obviously had to have known he was in open court 

But if Sater was sentenced in secrecy, in a closed court, then a sitting federal 

judge participated in fraud before this Court and before the Supreme Court of the 

United States by issuing a secret ruling he had to know would be submitted here and at 

the Supreme Court stating that Sater’s sentencing was in open court when it was not. 

The first would be appalling. The second would be unthinkable. One or the 

other is true. We demand the transcripts so we may know. 

If Sater was sentenced in open court and his cooperation there disclosed, all 

this litigation was a sham held before a judge who knew it was a sham, as there is no 

Article III authority to seal, or enjoin the dissemination of, information already public 

property by its prior disclosure in open court. Craig v. Harney, 331 U.S. 367 (1947). 

But if Sater was sentenced in secrecy, in a closed court, then as we know from 

the complete absence from the now public docket of U.S. v. Sater of any pre-closure 

notice, hearing, findings, or order, Judge Glasser simply repudiated U.S. v. Alcantara , 

396 F3d 189 (2nd Cir. 2005) and 18 USC §3553(c) and illegally hid a sentencing. 

The first would be appalling. The second would be unthinkable. One or the 

other is true. We demand the transcripts so we may know. 
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If Sater was sentenced in open court and his cooperation there disclosed, then 

not only the public suffered harm to the integrity of its judiciary and executive, but all 

of Mr. Sater’s victims suffered harm, as they were deprived of their participatory and 

informational statutory rights. Put simply, they were defrauded of them. 

The Crime Victims Rights Act, 18 U.S.C. §3771, provides in §(b)(1): 

In any court proceeding involving an offense against a crime victim, 
the court shall ensure that the crime victim is afforded the rights 
described in subsection (a)2. Before making a determination 
described in subsection (a)(3), the court shall make every effort to 
permit the fullest attendance possible by the victim and shall 
consider reasonable alternatives to the exclusion of the victim from 
the criminal proceeding. The reasons for any decision denying relief 
under this chapter shall be clearly stated on the record. 

The law as set forth by this very Court itself in United States v. Boyd, 222 F.3d 

47,50 (2d Cir. 2000) makes clear that every victim3 of the securities fraud conspiracies 

charged and pled to by the defendants in U.S. v. Coppa , 00-CR-196 EDNY (Glasser, J.) 

is a victim of Felix Sater. Every single one. 

                                                             
2 (1) The right to be reasonably protected from the accused; (2) The right to reasonable, 
accurate, and timely notice of any public court proceeding, or any parole proceeding, 
involving the crime or of any release or escape of the accused; (3) The right not to be 
excluded from any such public court proceeding, unless the court, after receiving clear 
and convincing evidence, determines that testimony by the victim would be materially 
altered if the victim heard other testimony at that proceeding; (4) The right to be 
reasonably heard at any public proceeding in the district court involving release, plea, 
sentencing, or any parole proceeding; (5) The reasonable right to confer with the 
attorney for the Government in the case; (6) The right to full and timely restitution as 
provided in law; (7) The right to proceedings free from unreasonable delay; and (8) The 
right to be treated with fairness and with respect for the victim’s dignity and privacy. 
3 As “victim” is identically defined in the Crime Victims Rights Act (“CVRA”), 18 
U.S.C. §3771(e), and the Mandatory Victim Restitution Act (“MVRA”), §3663A(a)(2). 
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The government and Judge Glasser knew who at least some of the victims 

were since 2002, and it’s part of the record below. We know. We put it there, after we 

found it in the public Coppa files, ex the National Archives, which files had mysteriously 

disappeared when we started looking for them in 2010 during the hearings before Judge 

Glasser and, like the Rose law firm billing records, magically re-appeared in 2012 after 

Judge Glasser decided to unseal the Sater docket. ECF No. 74-7, Exh. G, 12-MC-150. 

Then how does one explain how Sater was sentenced in open court but none 

of his victims were told, repudiation of statutory duty not only by the court but also by 

the government4? It won’t work to say, perhaps the AUSA’s didn’t know, as even if 

Kaminsky didn’t know his legal obligations, not that ignorance is an excuse, his fellow 

AUSA Marshal Miller, who appeared in Sater’s sentencing as well, ECF No. 202 on 98-

CR-1101, had to know because he’s the EDNY victims rights compliance officer. 

If when one hears hoofbeats one must think horses, not zebras, then when 

one observes what happened below in this case, until and unless someone comes up 

with something better, and it better be white with black stripes, you explain it as what 

it clearly appears to be, a conspiracy to violate federal victims’ rights laws. 

That, too, is appalling. That, too, is unthinkable. We demand the transcripts 

so we may know. 

                                                             
4  18 U.S.C. §3771(c)(1) provides, “Officers and employees of the Department of Justice 
and other departments and agencies of the United States engaged in the detection, 
investigation, or prosecution of crime shall make their best efforts to see that crime 
victims are notified of, and accorded, the rights described in subsection (a). 
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Notice we didn’t mention restitution. That’s because it’s sufficiently appalling 

and unthinkable that a federal judge and two AUSAs would deprive victims of their 

participatory and informational rights. It almost doesn’t matter if it extends to 

property rights. But almost is for horseshoes, not conspiracy. And make no mistake: 

If Sater was sentenced in open court and his cooperation there disclosed, then 

all of Sater’s victims were deprived of their property by the conspiracy to defraud them. 

The property in question is not restitution. It’s the statutory cause of action 

the CVRA granted Sater’s victims to sue to get it (and to sue to enforce all their other, 

non-restitutionary participatory and informational rights). See 18 U.S.C. §3771(d)(3). 

The Court is well aware that a cause of action is a property right and the Court 

is well aware that in its own jurisprudence the intentional concealment of a cause 

of action from a potential plaintiff by someone with the legal duty to disclose it 

to him is mail or wire fraud when so facilitated. U.S. v. Porcelli, 865 F.2d 1352 (1989). 

So no, it is no defense to say, “The victims wouldn’t have been able to 

establish proximate cause.” Not only is that provably wrong, for counsel and appellant 

Oberlander are representing two such victims right now in the SDNY, see Gottdiener et 

al. v. Sater et al., 13-CV-1824 (Schofield, J.), it is definitively irrelevant, for the victims 

had the indefeasible statutory right given them by Congress to sue to prove their right 

to it if denied an award by the trial judge and to petition for mandamus after that. 

Then why isn’t it what happened here, assuming Sater was sentenced in open 

court as Judge Glasser says he was, a conspiracy to defraud his victims of their property? 
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Exactly how, and by what theory of equity jurisdiction or Article III implied 

or actual authority, does a federal judge, to say nothing of a federal court clerk who 

answers to the public, not to the judge, and has an independent duty to maintain honest 

court records, hide all evidence of a public, open court sentencing after the fact? 

Particularly given that a year after the Judiciary Act of 1789 first established the lower 

federal courts, thus by ordinary rules of statutory construction superseding the Judiciary 

Act in case of conflict, Congress passed the predecessor to 18 U.S.C. §1506, making it 

a felony to conceal or falsify court records so that a judgment does not take effect?5 

Finally, we respectfully direct this Court’s attention to ECF No. 86-2 on 12-

mc-150, an exhibit to a motion for the recusal of Judge Glasser, the motion itself ECF 

No. 86. It is an email, as received by counsel (and counsel authenticates it under penalty 

of perjury per 28 U.S.C. §1746), from counsel for Mr. Sater  It says, in pertinent part: 

Frankly, this is more than fair for your client as he has reached the 
end of his litigation rope. Even if Judge Glasser decides to hold 
a hearing or oral argument to determine whether to unseal 
specific docket entries of Doe's criminal proceeding, he will 
do so without considering your arguments or appeals. If you 
believe you are driving the unsealing issue, you are mistaken. 

                                                             
5 In 13-CV-1824, Sater’s victims are suing him in civil RICO for aiding and abetting and 
conspiring to commit securities fraud. By this Court’s jurisprudence, MLSMK v. JP 
Morgan, 651 F3d 268 (2nd Cir. 2011) as those suits were prohibited until and unless Sater 
was convicted of a related offense, see 18 U.S.C. §1964, and the statute of limitations 
didn’t start running until the conviction was final upon entry of his sentencing in 2009; 
we submit that concealment of his sentencing – a public sentencing that took place in 
open court, according to Judge Glasser – prevented that judgment order from fully 
taking effect insofar as it prevented any of his victims from suing him because they 
didn’t know they could and we submit that the failure to publicly record a public, open 
court sentencing after the fact is the falsification of judicial records by omission. 
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The record reflects that on or about February 3, 2011, counsel filed a letter 

motion for the unsealing of the docket, and all documents thereon, on 98-CR-1101. 

That email from Sater’s counsel, the mere transmission of it a felony obstruction in its 

intent to force a settlement by convincing us that the case is rigged with a corrupt judge, 

overtly states that Judge Glasser will ignore all our arguments in any unsealing hearings. 

That’s exactly what he did. Judge Glasser refused without any cognizable 

lawful explanation to allow us to participate in multiple in camera proceedings and 

refused to allow us to enter evidence in any hearings and when we did so by request for 

judicial notice he threatened us with sanctions claiming vexatiousness. 

In fact, the evidence we uploaded for which notice should have been taken is 

conclusive, in the form of public records mostly from Judge Glasser’s own Coppa case 

years ago, in its proof that Sater’s cooperation was publicly disclosed by the court ten 

years earlier and Judge Glasser knew it. 

Moreover, the evidence we uploaded is conclusive, again in the form of public 

records from Judge Glasser’s own Coppa case, that Coppa defendant Daniel Persico was 

informed by the government, through counsel, over ten years earlier that Felix Sater 

would be appearing as a government witness to testify against him…not only was the 

document, a witness list prepared by then AUSA Eric Corngold, public for over a 

decade in the National Archivies, but it was urgently important for a very special reason: 

You see, we knew that either Nader Mobargha and Michael Beys, or AUSA 

Kaminsky, or all three of them would introduce evidence in secret before Judge Glasser 
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that Daniel Persico had first found out about Sater and Lauria’s cooperation in 2012, 

because of coverage in the Miami Herald they blamed us for, and that when Persico 

ostensibly so first found out he publicly assaulted Lauria in broad daylight on a public 

street in Brooklyn and told him – mind you this is a reputed Mafia crime boss – to tell 

Sater that now that he knew who had “ratted” him out, he would have Sater killed. 

Besides the fact that Lauria published a book in 2002, still for sale on 

Amazon, in which he admits he informed on Persico, the fact that Persico clearly knew 

for over a decade is beyond any doubt proof of a conspiracy to fabricate a supposed 

threat against Sater to justify continued concealment of his case. 

And we were right. Judge Glasser did issue a finding that Persico threatened 

Sater’s life, and did so as partial justification for all the secrecy. You would think that 

clearly self-authenticating documents prepared in his own case ten years before showing 

that Persico knew way back then who the cooperators were and didn’t just find out, 

and if not other evidence we uploaded including a transcript of a public, open court 

hearing in the Coppa case in February 2002 when Persico and his counsel sat and hear 

argument between counsel for co-defendant Lawrence Ray and the AUSA present at 

the time describing Sater as a cooperating witness, would be relevant and you would 

think it would merit a mention in any finding of a threat that, just maybe, it was 

pretextual and staged by counsel for Sater or Mr. Kaminsky or both. 

You would be wrong. 
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In short then, we respectfully demand access to, and demand the public be 

given access to, all sealed transcripts below, except that we have no issue with, and 

consent to, reasonable redactions insofar as the redacted material identifies details of 

his cooperation, for the following reason(s)6: 

That the record below unfortunately and regrettably, in particular light of the 

secret order of March 15, 2013, compels the conclusion that there is more than probable 

cause to believe that Judge Glasser operated the proceedings in collusion with one or 

more of Mr. Kaminsky, Mr. Mobargha, and Mr. Beys to cover up to the extent possible 

the illegal concealments in the Sater case and as the victims of that we must have access 

to all records and transcripts as must the public. 

We repeat that unless and until someone can explain why this court has in its 

files a signed Order of a federal district judge, with a copy sitting in the files of the 

United States Supreme Court, stating that Mr. Sater was sentenced in open court with 

details of his cooperation read aloud yet no victim was ever told, no restitution or other 

provision of victims rights complied with, and for three years Judge Glasser presided 

over hearings by definition a pure sham in that they were supposedly based on the need 

to protect from public knowledge that which he now says he himself made public at 

that sentencing, the only conclusion possibly is conspiracy to defraud. 

                                                             
6 It simply cannot be that every single word of every single one of a half dozen ex parte 
and in camera sessions cannot survive redaction. 
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And respectfully among all the jurisprudence in existence of the reasons and 

bases to seal a judicial document or transcript, in not one case has any court ever held 

it good cause to seal to cover up a conspiracy to defraud the public and the victims. 

See Martinez v. Fred M. Winner, Chief Judge of the United States District Court for the District of 

Colorado, 771 F.2d 424 (1985) (re conspiracy between federal prosecutors and federal 

judge, and ex parte meetings in furtherance of same) 

***** 

In any event, order to formulate the arguments to be made on appeal, it is 

necessary to see the arguments that were presented in favor of maintaining the seal on 

the documents, particularly since – as will be shown on appeal, and briefly here – (1) 

the sealing of documents in the 98-cr-1101 has been unconstitutional from the 

inception of the proceeding, as the district court has acknowledged that it never issued 

a sealing order in the case; (2) it is manifest that sealing is being used not for any 

legitimate purpose, but to prevent the appellants from showing this court that whatever 

“facts” the appellees have offered in favor of continued sealing, and whatever 

arguments they have made, are untrue and invalid and to cover up judicial and 

prosecutorial misconduct. 

The transcripts cannot be kept totally secret from us, for we have a right to 

appeal, which must include the right to demonstrate that such, and other, arguments 

made in support of maintaining documents under seal are invalid and based upon 

incorrect factual allegations, and that the legal conclusions in the district court’s 
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opinions are invalid. It cannot possibly be the case that every word in those transcripts 

contains information regarding the facts of Mr. Sater’s cooperation or information 

regarding an ongoing criminal investigation. 

Even in the Pentagon Papers case, the New York Times was made aware of 

the government’s arguments. Please also recall Justice Potter Stewart’s opinion therein 

that secrecy, for its own sake, must be avoided and that “when everything is classified, 

then nothing is classified, and the system becomes to be disregarded by the cynical or 

careless, and to be manipulated by those intent on self-protection or self-promotion.” 

N.Y. Times v. U.S., 403 U.S. 713, 729 (1971). Thus, we most respectfully submit that 

redacted transcripts must be provided; otherwise, there may appear to be a 

manipulation of court secrecy by those intent on self-protection or self-promotion. To 

state it differently, “Sunlight is the best of disinfectants….” Buckley v. Valeo, 424 US 

1, 67 (quoting Justice Brandeis). 

The now-unsealed docket of the 98-cr-1101 case reveals that no written 

sealing order was ever issued and docketed by the district court. The now-unsealed 

docket of 98-cr-1101 reveals that the public was never given advance notice and an 

opportunity to object in advance of the closure of any court proceeding. And the now-

unsealed docket of 98-cr-1101 reveals that the district court engaged in ex parte 

conferences with Felix Sater’s counsel and the government to address the First 
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Amendment issues raised by appellant Oberlander, and his counsel.7 But what is of 

gravest concern is that the district court has now acknowledged in a secret order that 

Felix Sater was sentenced in public on October 23, 2009.  

Yet the order so stating that Felix Sater was sentenced in public on that date 

remains under purported seal.8 Whether it should remain entirely under seal (if it even 

is sealed) will be addressed in the appeal brief. At this juncture, however, the appellants 

most respectfully submit that there could be no legitimate basis to deny them the right 

to see any arguments made by counsel or statements by the judge that would shed light 

on this question: How could it possibly have come to be that an order reciting the 

occurrence of a public event – a public sentencing – is kept entirely under seal? What 

legal arguments were made by the government and Mr. Sater in camera to support 

                                                             
7 For example, the docket entry of the secret ex parte conference conducted on January 
10, 2012 states: “A Status Conference as to Felix Sater was held on 1/10/2012 before 
Senior Judge I. Leo Glasser: AUSA Todd Kaminsky and Evan Norris appeared on 
behalf of the Government. Michael Beys and Jason Berland appeared on behalf of John 
Doe. The Court directed the government and John Doe to provide a detailed 
chronological account with transcripts, of what the core issues involving this case 
[are] and how it evolved into a First Amendment issue. The Court will issue an 
Order on Notice to Mr. Lerner directing the parties to brief the issues before the 
Court. The parties agreed to submit a Scheduling Order to the Court to be "So 
Ordered." (Court Reporter Charleane Heading.) (Francis, Ogoro) (Entered: 
01/10/2012)” (Emphasis added). This is to say, without prior notice to Mr. 
Oberlander’s counsel, the government and Mr. Sater’s counsel met with the judge, and 
discussed the core issues raised by Mr. Oberlander, and directed them to frame those 
issues for the judge. 

8 However, Judge Glasser has placed on the public docket a letter that indicates that the 
order states that Sater was sentenced in open court. Hence, the public filing of this 
memorandum of law is not disclosing anything not already public. 
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maintaining under seal an order that states that Mr. Sater was sentenced in public? The 

appellants should not be constrained to speculate that the government and Mr. Sater 

argued to the district court that the recitation in the order that Felix Sater was sentenced 

in open court must remain under seal because the public cannot be told that he was 

sentenced in open court. The legal arguments made by the government and Mr. Sater 

can’t possibly implicate Mr. Sater’s safety.  

Moreover, many of the documents that remain under seal were generated by 

or in behalf of appellant Oberlander. Thus, it is self-evident that arguments made by 

the government or Mr. Sater in favor of maintaining such documents under seal do not 

just implicate the public’s right of access. Rather, they implicate Mr. Oberlander’s free 

speech rights, and those of his clients, which include victims of Mr. Sater’s racketeering. 

This is because, in this case (contra the entire body of American jurisprudence) an 

unwritten and undocketed sealing “order” has been construed to be tantamount to a 

global gag order, notwithstanding the substantive and procedural requirements of 

FRCP 65(d) and the First Amendment.  

To be sure, it is completely ultra vires and without authority to deem Mr. 

Oberlander gagged merely by a sealing order from revealing to the public and the media 

any arguments and any facts presented to the district court in legal papers that he wrote, 

the sealing order (if it exists) would prohibit him from stating that his arguments are in 

those particular papers. Of course, this will be addressed in the appeal brief. Here, 

however, we merely request that we be provided with the transcripts of the arguments 
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made by the government and Mr. Sater to support the sealing of documents that were 

generated by or in behalf of Mr. Oberlander. 

We therefore request that all legal arguments made before the district court 

to support sealing be disclosed in such redacted transcripts – especially, to the extent 

that such arguments were made to support sealing of documents that Mr. Oberlander 

or his counsel submitted to the court and contain information obtained outside of court 

process. We further request that all factual arguments (save for facts showing Felix 

Sater’s actual cooperation, as opposed to the mere fact of his cooperation, which has 

been a matter of public record since 2000, and save for specific facts regarding an 

ongoing criminal investigation ) be disclosed in such redacted transcripts – again, and 

especially, to the extent that such factual arguments were made to support sealing of 

information that came into the possession of Mr. Oberlander or his counsel outside of 

court process.  

Additionally, there must be full disclosure of any arguments made to the 

district court, whether by Mr. Sater or the government, to support allegations that 

revelation of Mr. Sater’s cooperation by Mr. Oberlander resulted in Mr. Sater’s 

convicted co-conspirator Daniel Persico threatening Mr. Sater in 2012. This must be 

disclosed, because as previously noted (1) the district court has before it documentary 

proof that Persico was told by the government during his criminal prosecution – as the 

government was required to do (see discussion of Jencks/Brady/Giglio rules below) – 

that Mr. Sater was a witness against him; and (2) the alleged threat occurred in broad 
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daylight and thus allegations and descriptions of its existence cannot constitutionally be 

sealed. Any legal and factual arguments made by the government and Mr. Sater as to 

this issue are needed on appeal, so that we may establish that they are invalid and untrue, 

respectively. 

Furthermore, the appellants must be provided with redacted transcripts 

because it is now, indisputably, a matter of public record (a) that Felix Sater was given 

an illegal sentence, in that there was no order of restitution issued, and he has thus been 

illegally allowed to keep the money that he stole;9 (b) that Felix Sater was sentenced in 

public, and thus the rights of his victims to be heard at sentencing were illegally taken 

from them; (c) that the district court breached its statutory duty to ensure that the 

Department of Justice notify Mr. Sater’s victims of – but one example – their right to 

be heard at his public sentencing; (d) that a fraud has been perpetrated upon the district 

court since May of 2010, in that it has been argued, and continues to be argued, that 

allowing a civil RICO case against him to proceed with allegations that he was a 

cooperator would endanger him, even though at the (according to Judge Glasser) 

                                                             
9 See Ex Parte United States, 242 U.S. 27 (1916) (unanimously holding that it is unlawful 
– a usurpation of the powers of Congress and the Executive branch – for a district 
court judge to not impose the sentence set forth in duly enacted legislation); 18 USC 
3663A(a) “Notwithstanding any other provision of law, when sentencing a 
defendant convicted of an offense described in subsection (c), the court shall order, in 
addition to, or in the case of a misdemeanor, in addition to or in lieu of, any other 
penalty authorized by law, that the defendant make restitution to the victim of the 
offense or, if the victim is deceased, to the victim’s estate.” 
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public sentencing in October 2009, his cooperation was discussed, in public, and his 

co-conspirators have known since 2000 of his cooperation.  

In light of the foregoing, any arguments made by the government or Mr. 

Sater’s counsel are of critical importance to the appeal. Frankly, we cannot fathom what 

arguments could have been made to support continued sealing, in the face of now 

public confirmation that Felix Sater was given an illegal sentence, in the face of the now 

public confirmation that the rights of his victims to be heard at the public sentencing 

were violated, and in the face of the fact that his cooperation was public well before 

Mr. Oberlander filed a civil RICO claim against him.  

The now-unsealed docket confirms that courts, prosecutors, defense 

attorneys, and others are colluding in wrongdoing to deprive victims of restitution, part 

of a larger scheme to give unlawful consideration in the form of illegal sentences in 

return for cooperation and testimony. The docket confirms that Felix Sater, a RICO 

felon who admitted to swindling investors out of $40,000,000, has for years received 

illegal consideration in return for cooperation and testimony, much of it in the form of 

money illegally kept from his victims, who have been deprived of their right to it in 

restitution and civil damages. The unsealing ends any pretext of justification for 

continued secrecy.   

Unsealed transcripts are needed because it is critical to see how the 

government dealt with the issue of its obligation to tell Sater’s victims of the in camera 

proceedings themselves, and their right to be told and to object to such secrecy. The 
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transcripts are needed so that the appellants can see what arguments were made to the 

district court to convince it to repudiate its obligation, set forth in 18 USC 3771(b), to 

ensure the government tell Sater’s victims of the on-going proceedings.   

The unsealed transcripts are needed because Sater’s cooperation agreement 

(which was never sealed by the district court) stipulates that 100% of his assets, which 

he was required to report at all times, were to be given to his victims to satisfy any 

restitution order. The ramifications of concerted efforts to conceal that, as well as his 

“public” sentencing, while allowing him to accumulate millions of dollars are staggering. 

Surely this was addressed in the in camera proceedings; if not, that may be even worse, 

for it would demonstrate the problem of such secrecy – the lack of reasoned resolution 

of the issues, and intellectual torpor if not utter intellectual dishonesty.  

We wish to know whether, in camera, the district court showed any concern 

for the due process rights, even structural rights, of dozens of defendants against whom 

Felix Sater provided information. We assume familiarity with the doctrine that a 

defendant’s due process rights include the right to have impeachment material (plea 

bargains, promises of leniency, anything of value given in exchange for cooperation, in 

particular for testimony) disclosed in time to use it, even if not requested, and that 

failure to disclose may be grounds for reversal if prejudicial. 

We assume familiarity with the doctrine that a defendant’s due process rights 

also include the right to a trial presided over by a judge who has neither actual prejudice, 
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bias, or conflict, or the appearance of such, that violation of this right is a structural 

deprivation of due process, prejudice presumed.  

So now consider United States v. Singleton, 165 F. 3d 1297 (1999) (en banc 

decision) & 144 F.3d 1343 (1998) (panel decision). In 1998, a panel of the Tenth Circuit 

held that a prosecutor’s promise of leniency for a cooperator’s testimony violated 

federal law prohibiting giving anything of value in return for testimony.  The remedy 

was exclusion of the purchased testimony. The case was reversed upon en banc review. 

Scores of other district and appellate courts chimed in, holding that when a prosecutor 

offers a plea bargain or leniency, while that’s obviously something of value, he hasn’t 

violated the statute so long as what he offers is not illegal or ultra vires. 

As will be shown in the merits brief, however, a sentence that does not 

include mandatory restitution is per se illegal and ultra vires. A sentence that does not 

include mandatory forfeiture is per se illegal and ultra vires. The promise of such a 

sentence must also be per se illegal and ultra vires. It is therefore critical to the appeal 

that the appellants see how these issues were addressed during argument before the 

district court. It is just as critical to know whether they weren’t even addressed, itself 

demonstrative of the dangers of court secrecy. 

Here, the prosecutors, the courts involved with them, and defense counsel 

evidently promised Felix Sater that, in exchange for his cooperation, he could keep the 

money he stole and hide his conviction. If so, they violated the law, because, as the 

docket and sentencing transcript show, Sater received an illegally lenient sentence. 
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Perhaps the in camera transcripts of the 12-mc-150 argument will shed some light on 

this. Indeed, the transcripts might well shed light on whether the reason given for 

maintaining secrecy, “safety,” was pretextual, given that Sater’s identity and cooperation 

were made public a decade ago, in a press release and in open court proceedings. 

As will be addressed in the merits brief, the sentence imposed upon Mr. Sater 

in 2009 was illegal, due to the failure to address, let alone award, forty to a hundred 

million dollars of mandatory restitution, and the failure to give prior notice to Sater’s 

victims of the proceeding (even of the case). The failure to give advance notice deprived 

some one thousand victims of their property, viz. their statutory right to be heard and 

to demand restitution.10  

Relatedly, the now unsealed documents not only confirm that Sater defrauded 

lenders of billions of dollars by hiding his conviction, they show that he admitted it in 

his sentencing allocution, in front of a federal judge, two AUSA’s, and four FBI agents. 

Yet not only did none stop it, or at least report it, the government and courts did all 

they could for years to enjoin Mr. Oberlander from doing so, though we now see that 

they knew all along the frauds that Mr. Oberlander was alleging were true. With Sater’s 

                                                             
10 We assume familiarity with the fact that in related appeal to the U.S. Supreme Court 
from this court’s June 29, 2011 decision in Roe v. USA, docket 10-2905-cr, the Supreme 
Court allowed the public filing of Roe/Oberlander’s petition for certiorari, albeit in 
redacted form.  As was revealed by the U.S. Supreme Court when it publicly docketed 
that redacted petition, the 2004 PSR reveals that the government even then was refusing 
to comply with victims’ rights laws, and the court was failing to force it to do so. With 
the illegal sentencing, this overwhelmingly suggests an illegal plea bargain. 
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allocution admitting such, this is not only confirmation of the government’s 

emboldening of a billion dollar fraud and the court’s acquiescence to it, it is 

confirmation of the court’s and government’s misprision in unlawfully enjoining Mr. 

Oberlander from reporting it. The appellants respectfully request that they be provided 

with redacted copies of the transcripts so that they may see how these problems were 

addressed by the government, the court and Mr. Sater’s counsel, or were just ignored. 

We now return in summary to the district court’s “sealed” order of March 15, 

2013, which says Mr. Sater was sentenced in 2009 in open court.11 

The transcript of the sentencing hearing shows that facts and details of his 

cooperation were read aloud. That March 13, 2013 order was issued ex parte as to Mr. 

Oberlander and appellant Palmer. With but one sentence – that Mr. Sater was sentenced 

in open court – comes a cascade of consequences all leading to the conclusion that the 

district court violated the rights of Mr. Sater’s victims. 

Of course, if that statement is false – i.e., if Mr. Sater was not actually 

sentenced in public – then the district court and those in concert with it committed a 

fraud on the U.S. Supreme Court and on the Second Circuit (where the order was also 

filed) when it was stated that Doe’s sentencing was indeed in open court. 

                                                             
11 We again note that though the order is purportedly sealed, Judge Glasser has publicly 
docketed a letter that indicates that the order states that Mr. Sater was sentenced in 
open court.  
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But if it is true, the district court has admitted that the last three years of 

litigation were a fraud on Mr. Oberlander, the public, and Sater’s victims, as there is no 

basis to have enjoined the reporting the facts of an open-court proceeding, Craig v. 

Harney, 331 U.S. 367 (1947). Moreover, Mr. Sater’s  victims were clearly defrauded by 

pretextual exclusion from open-court proceedings. 

ARGUMENT II 

As noted, the Crime Victims Rights Act, 18 U.S.C. §3771, provides in §(b)(1): 

In any court proceeding involving an offense against a crime victim, 
the court shall ensure that the crime victim is afforded the rights 
described in subsection (a). Before making a determination 
described in subsection (a)(3), the court shall make every effort to 
permit the fullest attendance possible by the victim and shall 
consider reasonable alternatives to the exclusion of the victim from 
the criminal proceeding. The reasons for any decision denying relief 
under this chapter shall be clearly stated on the record. 

 Mr. Sater’s victims have an independent right to be heard, and the U.S. 

Attorney’s Office has a statutory obligation to inform them of this appeal, and of this 

motion (and it should be obvious why they would have particular interest in demanding 

public access to everything concerning any decision to conceal – “seal” – all records of 

a case the federal judge has respresented was public no later than at the sentencing. 

This appeal is public. So is this motion. This court now has its own 

independent statutory duty, to ensure that the government notify Mr. Sater’s victims of 

this proceeding. 
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Moreover, the public record, see 13-CV-1824 in SDNY, Gottdiener v. Sater, 

reflects that counsel and appellant Oberlander represent several of Mr. Sater’s victims 

and thus are in sufficient essential privity with them that they may properly assert their 

rights to respectfully demand this court comply with the CVRA, as they have standing 

and the general rules of equity as well as the CVRA itself allows counsel to assert in 

their behalf. 

Therefore to avoid the necessity of intervention before this Court, we 

respectfully request this Court sua sponte, as required by law, direct and compel Mr. 

Kaminsky and through him the Department of Justice to inform each and every victim 

of Mr. Sater of these proceedings and their rights and otherwise confer with them. 

 

CONCLUSION 

For all the foregoing reasons, the appellants respectfully submit that they 

must be provided with redacted copies of the transcripts of all in camera proceedings 

before the district court in the 12-mc-150 matter. Additionally, we respectfully request 

that this court order that any transcripts of ex parte proceedings conducted in the 98-

cr-1101 matter after Mr. Oberlander and his clients were made parties thereto in May 

2010 be provided to the appellants. If no such transcription has yet been made, we 

request that this court so order the district court to have such recordings transcribed. 
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The appellants do not have any interest in the details of Mr. Sater’s 

cooperation, and therefore have no objection to redaction of any such details. 

Appellants also request compliance with victim notification provisions of the 

CVRA and, where applicable, MVRA, as noted. 

Appellants further request all such other relief as may be just and proper. 

***** 

 

Dated: New York, New York 

   August 21, 2013 

Respectfully submitted, 

The Law Office of Richard E. Lerner, P.C. 
 
By: __/s/________________________ 
 Richard E. Lerner 
 
Counsel for Appellants 
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